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Thank you for your letter 18th December 2012, with which you enclosed a letter from the
Human Trafficking Foundation and others, requesting information on the transposition of
Directive 2011/36/EU of the European Parliament and of th6! Council of 5 April 2011 on
preventing and combating trafficking in human beings and protecting its victims, and
replacing Council Framework Decision 2002/629/JHA ("the Directive").

Trafficking in human beings is an abhorrent and particularly evil practice which has no place
in a civilised society and the Scottish Government is committed to working with others to
eradicate it in Scotland. I welcome this opportunity to update the Committee on this issue.

As you are aware European matters are a reserved area and the UK is the Member State of
the European Union. However, areas such as criminal law, health, education, etc. are
devolved and as such when seeking to transpose the Directive into domestic law all four
jurisdictions that comprise the UK are required to work togHther to achieve compliance.
Scottish Government officials are currently considering with Whitehall and Northern Ireland
officials what further measures are required to achieve overall compliance.

The response to the questions in the letter of 10th December is set out below following the
paragraph headings in that letter.

1. Offences concerning trafficking in human beings

The Scottish Government considers that the current human trafficking legislation complies
with Article 2 of the Directive. In prosecuting perpetrators of human trafficking, arranging or
facilitating the arrival, movement or departure of another person for the purpose of
exploitation will include those responsible for the recruitment, transport, transfer, harbouring
or receipt of persons. All the means described here are inherent without being articulated in
the legislation. The definition at section 22(2) of the Criminal Justice (Scotland) Act 2003
("the 2003 Act") - the exercise of control, direction or influence in a way to show that it is
aiding, abetting or compelling - is so wide and flexible that the Scottish Government is of the
view that it covers each of the means set out in Article 2 of the Directive.
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A different formulation is provided for in section 4(4)(c) oftl1e Asylum and Immigration
(Treatment of Claimants, etc.) Act 2004 ("the 2004 Act") - subject to force, threats or
deception - and while that formulation is not as wide as that in the 2003 Act the Scottish
Government is of the view that by establishing how a perpetrator exploits the vulnerability of
a victim through force, threats or deception would also cover fraud, abuse of power, coercion
or abduction.

While the 2003 Act covers exploitation by way of prostitution and involvement in the making
or production of obscene or indecent material the 2004 Act covers a very wide range of
exploitative activities. There is nothing the 2004 Act which provides that sections 4 and 5 of
that Act do not apply to sexual exploitation.

Section 4(4)(c) and (d) of the 2004 Act is very wide ranging. Where a trafficked victim is
subjected to any exploitative behaviour it can be said that they are providing a service or
benefit for or to whoever is exploiting them. The provi.sions of services or benefits or the
acquisition of benefits of any kind would cover all forms of sexual exploitation and
exploitation by way of forced involvement in criminal activities or forced marriage.
Prostitution or involvement in the making or production of obscene or indecent material may
also be covered under the 2004 Act.

We are therefore of the view that the existing offences do comply with the requirements of
the Directive.

2. Definition of a child in Scots Law

We have firmly embedded child trafficking in our National Child Protection Guidance. The
definition of a child can be found under Section 93(2)(a) and (b) of the Children (Scotland)
Act 1995, in relation to the powers and duties of the local authority. The level of protection
that may be provided to a vulnerable young person who is, or may be, at risk of significant
harm will, by default, depend on the young person's age, individual circumstances and
legislation relevant to that child or young person. Where a young person is between the age
of 16 and 18 the Adult Support and Protection (Scotland) Act 2007 may be applied where the
criteria are met, and continuous single planning by the local authority will allow for a suitable
level of protection to be determined. Young people of this age who are still subject to a
supervision requirement by a Children's Hearing may also be viewed as a child, however
special consideration must clearly be given to any intervention action where a young person
has withheld their consent.

The child's safety remains the principal consideration and for this reason we are taking
forward work to ensure that all parts of Scotland have child trafficking protocols and that all
necessary actions and inter-agency child protection procedures are followed, to ensure that
they are protected.

3. The criminalisation and detention of potential victims of human trafficking

The Lord Advocate will respond to you separately on this matter.
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4. The creation of a national rapporteur

The Directive requires that national monitoring systems such as national rapporteurs or
equivalent mechanisms be established by Member States. Accordingly, given the reserved
nature of this area, this is a matter for the UK Government as the Member State.

The Inter - Departmental Ministerial Group on Human Trafficking ("IDMG") fulfils the national
rapporteur role. The IDMG is chaired by a Minister in the UK Government and comprises
Ministers from the Scottish Government, the Welsh Government, the Northern Ireland
Executive and the UK Government. As Cabinet Secretary for Justice, I hold the portfolio
responsibility for trafficking in human being issues and represent the Scottish Government at
these meetings which occur bi-annually. The IDMG has overall responsibility for oversight of
the UK's approach to combating human trafficking and compliance with EU and international
requirements. As a cross jurisdiction group the IDMG would seem to be the correct forum to
discuss and consider these different legal structures and contexts referred to in the
enclosure of 10th December.

At the meeting held on 1ih April 2012 the terms of referencH of the IDMG were discussed
and revised to allow the group to act as the UK's national rapporteur mechanism. The IDMG
will report on progress, as required by the Directive, on an annual basis. The report will
focus on the assessment of trends; measuring results of anti-trafficking actions and setting
out how all Governments in the UK are working with delivery partners to tackle human
trafficking. The first report was published on 18th October 2012.

The IDMG is supported by the Human Trafficking Strategy Group which comprises of
government officials including those from Scotland. This group works with NGOs and others
through a Joint Strategic Group to ensure structured input from these organisations. The
first meeting of this Joint Strategic Group was held on 4 DeCi9mber 2012 and part of it remit
is to provide a constructive challenge function to the UK's anti-trafficking activities and,
where appropriate, make recommendations to the IDMG to improve anti-trafficking efforts.
note that two signatories to the letter of 10th December are members of the Joint Strategic
Group.

The Scottish Government is not convinced appointment of any additional mechanism will
add value to the UK's fight against human trafficking. An aclditionallayer of bureaucracy
may actually hamper our commitment to combating human trafficking.

There are already many assessments of the UK's approach to tackling human trafficking
including reports by the Group of Experts on Action against Trafficking in Human Beings
("GRETA"), the Equality and Human Rights Commission ("EHRC"), the Anti- Trafficking
Monitoring Group, US Trafficking in Persons report, etc. All of these reports/reviews are
independent of Government. Proposals contained within thBse are taken on board and
consideration is given as to how these can strengthen our approach in light of these
independent recommendations.
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5. Guardianship

Child victims of human trafficking have a right to be recognised as such, irrespective of
whether they are seeking asylum. In practice a child who has been identified as trafficked
would fall under local child protection procedures and this would result in allocation of a lead
professional or social worker who would make a careful assessment of each child's needs.
As a result of the Trafficking Summit held in October 2012 (details set out below under
heading 7), work is being undertaken to ensure that adult and child victims receive the
appropriate level of care, assistance and support, and in the case of child victims existing
services such as the Guardianship Project will be reviewed to ascertain what lessons may be
learned.

6. Support Agencies for the dedicated support and recovery services for the
victims of trafficking

The Scottish Government is of the view that it already complies with the requirements of
Articles 11 to 16 of the Directive.

Mea'sures are in place to ensure that potential and confirmed victims of trafficking receive the
assistance and support necessary and these dedicate support services are kept under
review. For adult victims the Scottish Government provides funding under section 111 of the
Criminal Justice and Licensing (Scotland) Act 2010 to Migrant Helpline and the Trafficking
Awareness Raising Alliance (TARA) to support suspected victims of trafficking. Funding
arrangements for TARA have been in place since 2006 and for Migrant Helpline since 2009.
In the current financial year, funding of £724K has been made available to these
organisations to support victims. The conditions of grant to each of these organisations
specify that the funding is to be used for:

Better identification and assessment of victims;
Provision of safe accommodation;
Outcomes for each victim;
Better support, partnership working and utilisation of existing services; and
Improved evidence gathering.

In relation to child victims Local Authorities have a general duty under section 22 of the
Children (Scotland) Act 1995 to safeguard and promote the welfare of children and young
people in need in their area regardless of their immigration status.

The National Guidance for Child Protection in Scotland, which was published in December
2010, provides clear guidelines on child trafficking as well as the expectations of those
working with children and young people for the identification and action on child protection
concerns. The National Framework for Child Protection Learning and Development,
published on 28th November 2012, further supports this by seeking to improve the skills and
knowledge around child protection across services in Scotland. The Scottish Government
makes clear that it is essential to take timely and decisive action where child trafficking is
suspected. Local agencies should have protocols on child trafficking in place and all staff
should be aware of these protocols, ensuring that any concerns are addressed with the
same level of care and support as other child abuse victims.
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7. Human trafficking Bill

The EHRC asked the Scottish Government to consider introducing a Human Trafficking Bill
based on a review of existing legislation. During a debate in the Chamber in February 2012
on the recommendations contained within the reports by the EHRC and Scotland's
Commissioner for Children and Young People, I made clear that the Scottish Government
does not rule out the possibility of bringing together all aspects of human trafficking
legislation under one piece of primary legislation but this would have to be considered
alongside a wide range of other potential priorities for legislation.

However, the Scottish Government has given a commitment to find an early legislative
opportunity to introduce a specific statutory human trafficking criminal aggravation to allow
the trafficking aspect to be put before the courts where it is evidentially more appropriate to
prosecute for other offences such as labour exploitation.

Human Trafficking Summit

The Committee may be interested to know that in October 2012 I hosted a Human
Trafficking Summit. The summit brought together senior representatives of organisations
that have a statutory or clear role in tackling trafficking and supporting victims of trafficking,
including representatives from the UK Government and Northern Ireland Executive.

Those attending included the Minister for Children, Aileen Campbell MSP; the chief
constable of the new Police Service of Scotland, Stephen House; the Advocate General for
Scotland, Lord Wallace of Tankerness; Scotland's Commissioner for Children and Young
People, Tam Baillie as well as representatives from the Crown Office, COSLA, Migrant
Helpline, TARA, EHRC, Scottish Chambers of Commerce, Scottish Trades Union Congress
and the UK Human Trafficking Centre. All organisations attending agreed to demonstrate
leadership by taking forward a multi-agency approach to ensure that Scotland is a hostile
environment for human traffickers.

The representatives at the Summit agreed a range of actions we can take to continue the
fight against this abhorrent crime and I enclose a copy of the list of actions identified on the
day for information. A short life progress group has been established to take forward the
agreed actions and membership of that group comprises representatives from those
organisations participating in the summit. The progress group met for the first time in
December 2012 and a follow up meeting will take place in •.Iune/July 2013.

I hope the above assures your Committee that the Scottish Government takes the tackling of
trafficking in human beings seriously and is working with the other jurisdictions in the UK
towards transposition of the Directive into domestic legislation.

~~O~ (Si
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Actions Agreed at Trafficking in Human Beings Summit on 18 October 2012

All organisations to demonstrate leadership by taking forward a multi-agency approach to
ensure that Scotland is a hostile environment for human traffickers.

Awareness Raisinq and Traininq of Frontline Professionals

Promote a "trafficking free" approach across businesses and the public sector in
Scotland.

Encourage organisations to share training and awareness I"aisingresources on human
trafficking for front-line staff.

Make use of existing networks, for example through Trade Unions and private sector
employer representatives and the public sector to spread awareness of human trafficking
and the signs of potential trafficking.

Identify alternative potential sources of data and intelligence, for example Registrars
identifying sham marriages, licensing officials and estate a!~ents letting properties where
trafficking might be taking place and utility companies. (Also an action under data
collection.)

Data Collection and Analysis of Trends

Review jointly the existing sources of data and analysis about trafficking in Scotland,
such as the NRM including how it could be made more child friendly in line with the
principles of Getting it right for every child and strengthen the quality of information about
the scale of this issue.

Identify alternative potential sources of data and intelligence, for example Registrars
identifying sham marriages, licensing officials and estate a!~ents letting properties where
trafficking might be taking place and utility companies. (Also an action under awareness
raising and training.)

Acknowledge the specific needs of children at risk of trafficking, including, for example
children who go missing from care.

Victim Care and Support

Ensure a culture amongst agencies that focuses on the care and protection of the
victims of trafficking.

Map out all the organisations currently involved in providin~~support and assistance to
the victims of trafficking to ensure an "end-to-end" approach to services.

Identify and share Scottish and international examples of what works in terms of
providing support and assistance to the victims of human trafficking.

Leqislation /EnforcemenUProsecution

Scottish Government will find an early legislative opportunity to introduce a specific
statutory human trafficking aggravation.

Agencies will review together the wider legislative framework for tackling human
trafficking and any potential gaps.
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